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Topics

• Credit and criminal background 

reports

• Union notices

• Medical marijuana in Colorado

• Nursing mothers

• Retaliation



Credit Reports – Current Law

• Fair Credit Reporting Act

– Separate document disclosure

– Signed authorization

– Proper purpose

– When adverse action taken, disclose 
negative information relied upon and rights



Credit Histories – Justifications

• 60% of employers use

• A good predictor of 
fraud/trustworthiness

• Laws requiring the protection of 
personally identifiable information

• Jobs involving national security 
and financial responsibility



Criminal Background Checks –
Current Law

• EEOC Policy Guidance (1987)

– Arrest records highly suspect

– Conviction records also scrutinized

– Use of convictions if “job related and 
consistent with business necessity”

• Nature of the job

• Nature of the offense

• When the conviction occurred 



Trends

• EEOC Challenges
– Disparate impact lawsuits regarding credit and 

background checks 

– Public meetings

• E-RACE Initiative
– “Develop Strategies for Addressing 21st Century 

Manifestations of Discrimination”

– Specifically including credit and background checks



Proposed Changes

• Federal

– Equal Employment for All Act 

– Would limit use of credit history to jobs 
involving national security and financial 
responsibility

– During economic downturn, more employees 
have poor credit reports

– Re-introduced three times



Proposed Changes

• States
– Colorado proposed legislation (HB 11-1127)

– Prohibits use of credit background checks unless 
“substantially job-related”

• Lawyers

• Officers

• Those with access to trade secrets

– Three states already restrict credit checks (WA, OR, 
HA)

– Thirteen others have introduced new legislation



Union Notices

• Federal contractors must post notices 
of employee rights under the 
National Labor Relations Act

• Requirements

– 11”x17” or two 11”x 8 ½” taped together

– Conspicuous

– Specific language



Union Notices

• Post electronically if other notices 
posted electronically

• Does not apply to:

– Prime contracts below $100k 

– Subcontracts below $10k

• Accompanied repeal of “Beck Notice”
requirement that informed 
employees of rights not to join union







Medical Marijuana

• Widely reported misperceptions

– Amendment 20: “Nothing in this section shall 
require any employer to accommodate the 
medical use of marijuana in any work place.”

– Federal law still prohibits 

• Washington, California and Oregon 
case law



Colo. Lawful Activities Statute

C.R.S. § 24-34-402.5. Unlawful prohibition of legal 
activities as a condition of employment.

(1) It shall be a discriminatory or unfair employment 
practice for an employer to terminate the employment 
of any employee due to that employee's engaging in 
any lawful activity off the premises of the employer 
during nonworking hours unless such a restriction:

(a) Relates to a bona fide occupational requirement or is 
reasonably and rationally related to the employment 
activities and responsibilities of a particular employee 
or a particular group of employees, rather than to all 
employees of the employer; or …



Medical Marijuana

• Review your policies

– Include reference to federal standards

• Safety sensitive positions

• Determine what you will do if a 
highly valued employee tests positive



Nursing Mothers

• Federal law – 2010

– Non-exempt employees

– Unpaid break time for mothers to express 
breast milk for one year after child's birth

– Mothers are allowed breaks as needed

– Employer must provide a private room, other 
than a bathroom



Nursing Mothers

• Colorado law, C.R.S. § 8-13.5-104(a)

– Minor differences with federal law

– Two years after birth

– May provide paid or unpaid break time



Retaliation

• Retaliation continues to be a 
lucrative area for plaintiffs

• Most common type of charge of 
discrimination with the EEOC 

– 36% in 2010

– 22% in 1997

• Plaintiffs are most successful with 
retaliation claims



Retaliation – Supreme Court

• Third-party retaliation actionable
– Thompson v. North American Stainless (Jan. 24, 

2011)

– 8-0 decision 

– Male employee allegedly fired because his 
fiancée filed a Title VII lawsuit against the 
company has a claim for retaliation

– Justice Scalia wrote “the justices had little 
difficulty concluding . . .” a potential violation



Retaliation – Dodd-Frank

• New cause of action for retaliation 
against whistleblowers
– Anyone who assists or reports information to 

SEC

• Extended statute of limitations
– 6 years after violation occurs, or

– 3 years after information learned

– No more than 10 years

• No administrative prerequisites



Retaliation – Dodd-Frank

• Enhanced remedies

– Twice back pay

– Fees, costs

– Reinstatement

• BIG incentives for whistleblowers

– Employees who contact the SEC with original 
information can receive between 10% and 30% of 
penalties over $1m

– Disincentive to make an internal report; Contrast with 
SOX
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What is a Wellness Program?

Any program designed to improve 

the health and well-being of an 

organization’s employees.



Why Have a Wellness 
Program?

• Many advantages (e.g., increased 
productivity, employee morale)

• Biggest reason (for U.S. employers): 
saving on healthcare costs: $1.65 
saved for every $1 spent



Common Wellness Programs

• Gym reimbursements

• Smoking cessation 

• Premium discounts for nutrition 
classes



Laws Governing Wellness 
Programs

• PPACA

• HIPAA

• ADA

• GINA

• ADEA

• Title VII



PPACA: Federal Policy in Favor 
of Wellness Programs

• Grants for small businesses

• Technical assistance for employers

• Increased incentives 

• Reporting requirements

• Ban on co-pays for preventative care



HIPAA: Federal Policy Against 
Discrimination in Health Plans 

(Eligibility or Benefits)

Applies only to programs that are 

– Tied to health plans

– That require employee to meet a “health 
status” standard



5 HIPAA Requirements

• Limits on value of award 

• Promotes health or prevents disease

• Annual qualification

• Available to all similarly situated 
employees

• Disclosure of reasonable alternative 
or waiver 



Other Forms of Discrimination 
Prohibited

• Age

• Race

• Disability 



ADA

• Reasonable accommodations for 
disabled employees

• No adverse actions based on 
disability 

• No mandatory disability-related 
inquiries or medical examinations



GINA

• Prohibits requesting, requiring or 
purchasing genetic information from 
employees

• Family medical history = genetic 
information



Exceptions to ADA and GINA: 
Health Risk Assessments

• Disability-related questions and 
examinations permitted if voluntary 
and information kept secret

• Family medical history questions 
permitted if voluntary and knowing, 
written authorization provided 



“Voluntary” Under the ADA

• Regulations/EEOC offer no guidance 
but should be strictly construed

• No penalties 

• Awards not explicitly prohibited (but 
risky)



“Voluntary” Under GINA

• Very strict 

• No incentives or inducements to 
provide genetic information



Other Laws to Watch Out For

• ERISA

• NLRA

• State laws, particularly “off-duty”
conduct laws (like Colorado’s)



Must meet 5 HIPAA regulations:

1. Incentive may not exceed 20% of employee 
premium (or 30% for new plans)

2. Must be designed to promote health / prevent 
disease

3. Chance to earn reward once/year

4. Available to all

5. Alternatives for those physically unable to 
participate

HIPAA: Tied to a “health plan”?

YES

YES

Refer to next page.

Required to meet health standard?

ADA, ADEA, Title VII:  Wellness 
program available to all with 

reasonable accommodation for 
disabled employees?

NO

NO

●



Make sure 
information kept 
strictly private.  

Complete.*

YES

NO. Complete.*

YES

Questions voluntary?

NO

■

NO. Needs changing.

NO. Needs changing.

NO. Complete.*

Continued from previous page … Wellness program available to all with reasonable 
accommodation for disabled employees? (ADA, ADEA, Title VII)

ADA:  Disability-
related questions?

Job-related and consistent 
with business necessity?

Knowing, written, 
voluntary authorization?

GINA:  Questions regarding 
family medical history?Is it a Health Risk 

Assessment/Questionnaire?

●

YES

NO

YES
YES

YES

YES

NO. Needs changing.
*But, make sure the program complies with ERISA, 
and all state laws.
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FMLA Update



FMLA
Review of the Basics

To be eligible: 

-Employed 12 months

-Worked 1,250 hours

-Work at a location with 50 or more 
employees within 75 miles



Final Regulations (1/16/09)
29 C.F.R. §§ 825.100-702

• Intermittent and reduced schedule 

leave

• “Qualifying Exigency” and military 

caregiver leave

• Miscellaneous changes



Intermittent Leave:
Avoiding Business Disruption

• Timing of notice 

• Substance of notice

• Transfers permitted

• Calculation 

• Overtime  



Intermittent Leave: 
Permitted for Continuing 

Treatment

• Following period of incapacity

OR

• For treatment of a “chronic health 
condition”



Intermittent Leave: 
Timing of Continuing 

Treatment

• Following period of incapacity: 2+ 
treatments during 30-day period 
(first visit with 7 days of incapacity)

• For chronic conditions, 2+ 
treatments per year



Intermittent Leave: 
Requests for Certification

• Timing and content requirements 

• Timing requirements for re-
certification requests

• New optional forms



Intermittent Leave: 
Other Changes

• Contacting employee’s healthcare 
provider (HCP)

• Fitness for duty certification



Military Coverage:
Two New Qualifying Reasons 

for FMLA Leave

• “Qualified Exigency”

• Military caregiver leave



Military Coverage: 
Qualifying Exigency

• Help for family members to take care 
of personal affairs when service 
member called to active duty in 
foreign country

• Regulations provide examples of 
qualifying exigencies*

*Fact Sheet #28A



Military Coverage: 
Caregiver Leave

• Service member with serious injury 
or illness

• Injury may have occurred before 
duty, if it is aggravated by duty 



Military Coverage:
Increased Leave Time

• 26 weeks (not just 12) of FMLA leave

• For family member of ill or injured 
service member who is 

– Medically unfit to serve

– Undergoing treatment, or in outpatient status, 
or on temporary disability retired list 



Other Updates 

• Employee not required to take light 
duty in lieu of leave

• No categorical penalties

• Substitution of paid leave



EEOCEEOC

Charge ProcessingCharge Processing

and theand the

Mediation ProcessMediation Process

Presented by the EEOCPresented by the EEOC--

Denver Field OfficeDenver Field Office



EEOC Mission Statement

To promote equal opportunity in 

employment through:

� outreach and education, 

� compliance and/or voluntary settlement, 

and, where necessary, 

� the rigorous enforcement of the federal 

civil rights employment laws through 

administrative and judicial actions.



EEOC Jurisdiction

� Cover all private sector, state and local 

employers regarding employment issues.

�Employers with 15 or more employees under 

Title VII, ADAAA, GINA. 20 employees under 

the ADEA.

� Issue must be brought within 300 days of 

last date of harm.



The Life of an EEOC ChargeThe Life of an EEOC Charge

Conciliation Litigation

Charge Filed Employer 

Position 

Statement

What happens when a discrimination charge is filed?What happens when a discrimination charge is filed?

Determination
Investigation

No Fault 

SettlementMediation



What Constitutes a 

Charge?

Federal Express v. Holowecki:

5 elements:

(1) Identifies the potential Complainant.

(2) Identifies the Respondent.

(3) Describes a covered matter that could be employment

discrimination.

(4) Construed as request for the agency to take remedial

action.

(5) Correspondence is signed.

Charge Filed



Key Time Limits

� Complainant has 180 days to file charge.

�300 days if there is a state agency.

� Respondent is notified within 10 days of receipt.

� Respondent is normally provided 2-3 weeks to respond 

to a charge.

� Once a Right to Sue (RTS) is issued, Complainant has 

90 days from the date they receive the RTS to file suit in 

court.



� The company will receive a “Request for 

Information” with the Charge of Discrimination.

� Respondent must comply with the entire EEOC 

Request for Information.

Investigation



� Drafting a response:

� Be Clear (Label all Documents)

� Provide Evidence to Support Your Position

� Be Prompt with the Response

� Be Factual

Employer Position 

Statement



Basic Elements of a Disparate 

Treatment Case

� Complainant must establish a prima facie case.

� Once Complainant meets prima facie, 

Respondent must articulate a legitimate, non-

discriminatory reason for the action taken.

� Once respondent has articulated a non-

discriminatory reason, then…



National EEOC Charge Statistics

25,165 21,451 19,453 17,734 Disability

23,264 22,778 24,582 19,103 Age

3,790 3,386 3,273 2,880 Religion

11,304 11,134 10,601 9,396 National 

Origin

29,029 28,028 28,372 24,826 Sex

35,890 33,579  33,937 30,510 Race

FY 2010FY 2009FY 2008FY2007



There is

sufficient evidence

in the file to show that 

discrimination “more 

likely then not”

occurred. (under cause 

findings-Conciliation/ 

Conciliation failure)

Based upon its 
investigation, the 
EEOC is unable to 
conclude that the 
information obtained 
establishes violations of 
the statutes. A Right to 
Sue is issued with 
finding.

Cause Unable to 

Conclude

Determination



The EEOC Mediation 

Program
� Since its inception, EEOC's mediation program has 

been highly successful in resolving charges of 
employment discrimination. Several studies have been 
conducted by independent researchers to evaluate the 
program's effectiveness and to identify potential 
improvements. One survey found that parties who 
participated in mediation were very satisfied with the 
process, and that 96% of employers and 91% of 
charging parties would use the mediation program again 
if offered. From 1999 through 2009, almost 123,000 
mediations have been held and over 85,000 charges, or 
almost 70 % have been successfully resolved. 



The Mediation

Process

● Who attends:
▸ Individual with settlement authority.

▸ Individual with knowledge of the issue.

▸ Legal representative not necessary.

● Come with realistic options.

● Come prepared and ready to learn new facts.

● Be flexible and open.  Don’t get entrenched.



� Parties have control of 

the outcome

� Win/win for both 

parties

� Quicker Resolution

�Design your own 

solution

�Saves time and money

�Avoids litigation

� Mediation is free, fair, 

and neutral

CONFIDENTIAL

It resolves ALL issues!



Right to Sue

Charging Party 

Suit Matter of Public 
Record

EEOC Sues

Conciliation
Unsuccessful

Case Closed

Successful 
Conciliation

Conciliation
Cause

Charging Party Right to Sue
No Cause

Witnesses Interviewed
On Site Visit

Fact finding Conference
Subpoenas Issued

Records Reviewed

Investigated
Case

Return to Investigation
No Settlement

Case Closed
Settlement

Conference

Mediation

For 
Mediation

Parties 
Opt

Mediation vs. Investigation

Outcome within 90 Days

Investigations Presently 

Average 6 Months

Litigation may take 4 

Years or more

Intake



EEOC Contact Information

� Toll Free:   1-800-669-4000  Tel. 

1-800-669-6820   TTY

� At any time, obtain answers to frequently 
asked questions using our automated 
phone system

� Live customer service representatives 
Monday – Friday, 8:00 a.m. – 9:00 p.m., 
Eastern Time

� Free and Confidential Services

� Assistance in 151 languages

� E-mail:  info@eeoc.gov



Don’t forget to visit 

our 

web site at:

www.eeoc.gov
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Increased Enforcement 

• Department of Labor (DOL)

• Department of Homeland Security 
(DHS)

• IRS

• Colorado Department of Labor

• Private lawsuits



Federal

• DHS 

– Employer immigration issue

– Audits

• DOL

– 250 new investigators, 30% increase

– Focus on restaurants and construction

• IRS

– Misclassification



Colorado 

• Immigration

• Misclassification of workers



Private Litigation 

• Huge increase in private litigation 
under FLSA
– “Seismic” year for employment class actions*

• Employers saw largest increase in  
wage and hour cases and the most 
monetary exposure**

* Seyfarth Shaw report

** Fulbright and Jaworski report



Immigration

• DHS

• E-Verify 

• Colorado Department of Labor



DHS DHS 

• Workplace enforcement one of four 

priorities announced by Secretary 

• I-9 audits

• E-Verify



ICE Notice of InspectionICE Notice of Inspection (NOI)

• Increase in inspections

– FY 2008:  503

– FY 2009: 1,444

– FY 2010: 2,196

• Increase in fines

– FY 2008: $675,204

– FY 2010: $6,956,026



NOI

• Requires turning over all I-9s

• Only required to give 3 days notice

• Can request I-9s for prior three 
years

• Employer should be ready in advance

– Do a self audit

– Collect I-9s in central location

– Compare employee list to I-9s



NOI 

• Deliver documents to ICE so no need 
to come on site

• If ICE comes on site can lead to 
investigations by other agencies

– DOL, IRS

• Be sure to keep complete copy and 
list of what is given to ICE



DHS Penalties 

• Up to $16,000 for each unauthorized 
worker, plus criminal prosecution

• $1,100 for I-9 violation, even if no 
unauthorized workers

• Software programs and online 
companies not safe harbors

– Abercrombie & Fitch fined $1 million for faulty 
technology



E-Verify

• Federal online program

• In addition to I-9 and state

• Required for federal contractors

• Some states requiring for all 
employers



E-Verify

• 97.4% of names put in system are 
immediately eligible for work

• Only 2.3% disqualified

• Spellings most common disqualifier

– Hyphenated names, foreign names

• But numbers based on voluntary 
participants or federal contractors



E-Verify

• Should employers voluntarily use E-
Verify?

• No safe harbor, but may show good 
faith



Colorado Immigration 
Enforcement CRS 8-2-122

• In addition to I-9s and E-Verify

• Must keep copy of I-9 documents

• Must sign affirmation within 20 days:

– Have examined legal status

– Have retained copies of I-9 documents

– Have not altered or falsified documents

– Have not knowingly hired unauthorized alien



Colorado Immigration 
Enforcement

• DOL has conducted 2,700 audits 
since law passed in 2007, 2,400 
random

• Commencing 20 to 40 per week

• Employer will receive letter

• Provide documentation

• Fines up to $5,000 for first offense, 
$25,000 second and subsequent 



Wage and Hour

• Federal DOL

– Minimum wage: $7.25, $2.13 tipped employee

• FLSA actions increased 21% 2007-09

• Exempt status

• Overtime

• Compensable time
• Blackberries and iPhones



Wage and Hour

• Misclassification of workers

• Joint employer

– Power to hire and fire

– Supervise and control schedule and 
conditions of employment

– Determine rate of pay

– Maintain employment records



Wage and Hour 

• Colorado DOL

• Wage Order 27

– Minimum wage: $7.36, $4.34 tipped employee

– Retail and service, commercial support 
service, food and beverage, health and 
medical

• Worker misclassification



Worker Classification 

• Major focus of federal DOL, IRS and 
Colorado DOL

• #1 federal DOL strategic goal

– $25 million to combat

– Estimates that 10-30% misclassified

• IRS has sharing agreements with a 
number of states, including Colorado



Classification

• Enforcement driven by

– Unions wanting more members

– Tax collections

– Unemployment and workers comp

– Employees being denied benefits

– Plaintiffs’ bar



Classification 

• Companies’ interest

– Flexibility

– Payroll costs

– Inability to monitor worker so pay only for 
result

– Worker may want independent contractor 
status



Multiple Tests 

• Common law test (NLRA, ERISA, 
some discrimination statutes)

– Contractual right to control manner of work

– Worker engaged in distinct occupation

– Special skills required

– Who supplies tools and work place

– Length of time worker performs services



Common law test 
(continued)

– Method of compensation

– Intent of parties, what does contract say

– Is principal in business



Multiple Tests 

• Economic realities test, broadest of 
tests (FMLA, FLSA, ADEA)

– Worker economically dependent on company

– Degree of right to control

– Opportunity for profit or loss

– Continuity/permanence of relationship

– Worker investment in equipment

– Special skills required



Multiple Tests 

• ABC test (several states)

– Worker is free of control, both contractually 
and factually

– Outside usual course or place of business

– Worker engaged in independently established 
trade or business



Multiple Tests 

• IRS Test

– 20 factors similar to common law test

– Summarized into three components

• Behavioral control

• Financial control

• Relationship of parties (intent can be determinative 
in close cases)



Multiple Tests 

• Colorado “rebuttable presumption”
CRS 8-70-115, 8-40-202

• Meet the ABC test OR

• Written document showing that 
company does not
– Require exclusivity

– Establish a quality standard, but can provide 
specifications

– Pay a salary or hourly rate



Colorado test
(continued)

– Allow termination at will or early termination, 
unless worker violates terms of the contract

– Provide more than minimal training

– Provide tools or benefits, but material and 
equipment may be supplied

– Dictate the time of performance, except can 
have completion schedule and range of 
mutually agreeable work hours



Colorado test
(continued)

– Pay the worker individually

– Combine the company’s business with the 
worker’s business

• Written document should have 
disclosure in large or highlighted 
type regarding no benefits and no 
obligation to pay taxes and should be 
notarized



Same Company Different 
Results

• FedEx drivers

• Multiple litigation in multiple forums
– MA and FL: fines for state employment taxes

– NY: drivers entitled to unemployment benefits

– Federal class action: independent contractors 
because under contracts no right to control

– California: lack of control not the only factor to 
consider, trial court reversed



Balancing the Factors

Balancing the multitude of factors 
within the various tests requires 
determining “whether a particular 
line is longer than a particular rock is 
heavy.”

Bendix Autolite Corp. v. Midwesco Enterprsies, 

486 U.S. 888, 897 (1988) (Scalia, J., concurring 
in judgment)



Proposed Legislation 

• Need for some uniformity and clarity

• A number of proposals pending

• None likely to clarify or make tests 
uniform

• Instead trying to broaden the scope 
of “employee” and placing greater 
burden on employer to prove 
otherwise



Employers Should Review 
Classifications

• Determine if status proper

• Have written agreements in place 
that comply with Colorado statutes

• Train managers and others on 
requirements

• Keep independent contractors 
separate with separately defined 
tasks



Thank You


